BEFORE THE APPEALS BOARD
FOR THE
KANSAS DIVISION OF WORKERS COMPENSATION

RODNEY G. JOHNSON

Claimant
VS.
Docket No. 202,761
JIM'S MACHINE SHOP
Respondent
AND

UNITED STATES FIDELITY
& GUARANTY COMPANY
Insurance Carrier
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ORDER

Respondent appeals from a Preliminary Hearing Order of October 11, 1995, wherein
Special Administrative Law Judge John M. Russell awarded claimant temporary total
disability compensation and medical benefits as a result of injuries suffered on June 8,
1995 while employed with respondent.

ISSUES
(1)  Whether claimant suffered personal injury by accident arising out of
and in the course of his employment on the dates alleged.
(2)  Whether claimant provided timely notice of his injury pursuant to
K.S.A. 44-520.

FINDINGS OF FACT AND CONCLUSIONS OF LAw

Based upon the evidence presented and for the purpose of preliminary hearing, the
Appeals Board finds as follows:

The above-enumerated issues are listed in K.S.A. 44-534a as appealable to the
Appeals Board from a preliminary hearing order and, thus, this matter is properly before
the Appeals Board for decision.

Claimant alleges accidental injury arising out of and in the course of his employment
on or about June 8, 1995. On or about the date of injury claimant advised his supervisor
"Brent" of his ongoing back pain but failed to advise him of the origination of the pain.
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Claimant did testify to advising Mr. Jim Cook, the owner of the store, of this injury at some
later date; although, he did not remember the exact date of the conversation. Mr. Cook
advised that he first learned of the alleged injury approximately one week after the alleged
date of injury.

K.S.A. 44-520 requires notice of the accident, stating the time and place and
particulars thereof and the name and address of the person injured, be given to the
employer within ten (10) days after the date of accident. Based upon the testimony of the
claimant, and in considering the testimony of Mr. Cook, the Appeals Board finds claimant
did provide notice of accident to respondent within ten (10) days of the date of accident.

The Appeals Board will next decide whether or not claimant suffered personal injury
by accident arising out of and in the course of his employment on the dates alleged.

The evidence presented is somewhat contradictory in that claimant contends the
injury occurred while working on I-beams with respondent. These I-beams, while weighing
only twenty (20) pounds, were rather long and difficult to handle. Respondent contends
claimant failed to advise anyone of the injury on the alleged date and, further, claimant did
not appear, to his coworkers, to exhibit any signs of ongoing difficulties on the alleged
injury date. When the question of witness credibility arises, the Administrative Law Judge
has an advantage over the Appeals Board in having the opportunity to observe the
demeanor of the withesses. The Appeals Board, in recognizing this advantage on the part
of the Special Administrative Law Judge, defers to the Special Administrative Law Judge
in assessing the credibility and believability of live witness testimony. The Special
Administrative Law Judge in this instance felt the testimony of the claimant to be more
credible. The Appeals Board finds, for purpose of preliminary hearing only, that claimant
has shown by a preponderance of the credible evidence his entitlement to benefits, having
proven he suffered accidental injury arising out of and in the course of his employment with
respondent on or about June 8 or June 9, 1995.

AWARD
WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
Order of Special Administrative Law Judge John M. Russell dated October 11, 1995,
should be, and is hereby, affirmed.
IT IS SO ORDERED.

Dated this day of December 1995.

BOARD MEMBER

BOARD MEMBER
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BOARD MEMBER

C: Norman I. Cooley, Wichita, KS
Ronald J. Laskowski, Topeka, KS
John M. Russell, Special Administrative Law Judge
Philip S. Harness, Director



